E-GUIDE

HOW TO AVOID THE CREDIT
CRUNCH
Rise Legal - Business Lawyers

Rise Legal is an innovative corporate and
commercial law firm assisting businesses across
Australia.
Whether you're buying or selling a business,
leasing commercial premises, franchising your
business or need help with your commercial
contracts - we can help you every step of the way.
Working with you and your business through
every stage of its life-cycle and every strategic
direction.

A big question businesses are wondering is what
will happen next year when the Government’s
temporary protections and stimulus packages
come to an end.
A vast number of companies will have been
trading whilst insolvent during COVID-19 and
so we are entering a new and risky environment
for unsecured creditors. We are ready for this
but we don’t want to see any of you get caught
out when the fixes are simple.
This is concerning business owners and many
have already started reaching out asking us
about tightening their Terms and
Conditions and also how to avoid getting stung
when giving credit to their clients.

To help with these concerns the team at Rise
Legal have have prepared this free Guide to
Avoiding Credit Risk.

What does the
credit landscape
look like for
2021 and how
should we best
prepare?
In our opinion the credit
landscape looks riskier than
the last couple of
months because all of the
Government’s temporary
protections and stimulus
packages are
coming to an end
In response to COVID-19
the Government enacted a
temporary suspension of our
insolvency laws.
The Government
implemented significant
temporary measures to
ensure that our insolvency
laws and processes did not
expose companies and
individuals to undue risk

and to avoid a potentially
unprecedented wave of
insolvencies.
This was effective from 25
March 2020 until 31
December 2020.
This means, during this period,
directors would not be
personally liable for debts
incurred when they should
have suspected their company
to be insolvent.

For example: a director taking
out a loan to move some
business operations online, or
debts incurred through
continuing to pay employees
during the COVID-19 pandemic
(cases of dishonesty and fraud
will still be subject to
criminal penalties).
The period for compliance with
statutory demands was extended
from 3 weeks to 6 months. The
minimum debt to which these
processes can apply was
increased to $20,000, up from
$2,000 in the case of statutory
demands and $5,000 for
bankruptcy notices. Again these
arrangements apply until 31
December 2020.

If you provide
credit, no matter
how small the
amount or how
short the period,
what must you be
aware of?

When an unsecured creditor is
owed money by an insolvent
business the following
happens:

You might not get paid for
goods or services provided
because either:
a) your client does not want
to pay; or
b) they cannot pay you.

2. Once a company is in
liquidation, unsecured
creditors cannot commence or
continue legal action against
the company, unless
the court permits.

If an individual cannot repay
debts to creditors they may
seek relief by declaring
bankruptcy.
If a business runs out of
money and cannot pay their
debts they become insolvent.
The problem is when your
client goes insolvent.

1. The insolvent company
becomes liquidated. A
liquidator winds up the
company to benefit the
creditors.

You don’t want to be in the
last group of creditors and
be at the bottom of the
funnel in an insolvency
situation!

3. The liquidator will distribute
money from the collection and
sale of assets:
a. firstly to secured
creditors;
b. then to cover the costs
of liquidation;
c. then to priority creditors
(such as employees); and
d. lastly to unsecured
creditors.

What are the differences between a secured or unsecured creditor?
Secured creditor = has a ‘security interest’ over the borrower's assets e.g. mortgage, car loan
(you can search the PPSR to find out if anyone holds a security interest (other than a mortgage
over land) in a company’s assets.
Unsecured creditor = a lender who does not have a security interest in the borrower’s assets
e.g. a personal loan or credit card. For an unsecured loan the risk to the creditor is much higher
than for a secured loan. Hence why personal loans will charge a higher interest.

Example: If you provide goods or services to a client
(e.g. kitchen renovation) with an agreement to receive
the money 60 days later, you are essentially providing an
unsecured loan.

What
can you do to
protect yourself if
you offer credit
arrangements
We encourage our clients to
do a mixture of the following
(depending on the individual
circumstances)...
Do due diligence before

Consider asking for other
security such as:
Personal guarantees
from directors;
A deed of indemnity
and guarantee for
corporate clients is an
excellent safeguard
against solvent clients;
Have the ability to
place caveat or a
PPSR charge in your
Terms and Conditions.

offering credit;
Make sure you have well
drafted Terms and
Conditions;
Make sure you get your
credit agreement signed;
Take larger deposits
(legislation permitting);
Get regular payments
(stage payments) – so

You can also be
disciplined
about
disciplined about
your invoices
your invoices

You need to have a system for
invoicing and follow it...
Map out all stages and

✓

billing timeframes for each job

✓ Make sure invoicing is done
regularly (at least weekly)

✓ Diarise all payment due
dates

✓ Have a system to contact

clients with friendly reminders
as soon as they are due for
payment

✓ Set overdue reminders
✓ If the customer is not

responding to you contact a
lawyer to assist you with a
letter of demand

the debt does not get
chance to mount; and

What due diligence should you do before you offer credit to a client?
To determine who exactly you are entering into contract with, we perform due diligence searches for
our clients for a low fixed fee.
This reveals:
ABN details (commencement date and GST);
ASIC details (company structure, directors, shareholder breakdown, beneficial ownership of
shares, registered addresses. Full names, address and date of birth of directors and
shareholders) – also whether that company is going through an insolvency already;
If shares are owned by other companies we can do further searches on those companies to find
the individual at the end of the chain;
Bankruptcy search;
Credit Report search; and
PPSR search.

You should also ask for at least 3 trade credit references

What should be
included in your
Terms and
Conditions to
make sure you
get paid
Your Terms and conditions
should include as a minimum
the following clauses:

✓ Price

The price you have agreed for
the services needs to be
clearly set out in your Quote
/Terms and Conditions.

✓ Payment Terms

How payment can be made
(e.g by credit card, PayPal)
and when it is to be paid.
Without this, how could you
claim payment is late if there
was no written agreement
about the due date for
payment.

✓ Ability to charge interest ✓ Debt recovery costs
on late payment

In order to be able to charge
interest you need to include
this right in your Terms and
Conditions, stating the rate of
interest and how it is to be
calculated.

✓ Suspension rights

You need to include the right
to suspend services if you have
not been paid (this links to
taking stage payments).

It costs money to pursue a debt
and you want your non-paying
customer to pay any debt
recovery charges you
incur. You must have a clause
which states that you have the
right to engage debt collection
services for the collection of
unpaid and undisputed debts.

✓ Termination provisions

Consider adding various
different termination
provisions setting out the
circumstances in which you
can terminate the agreement
without being in breach. For
example, where your customer
fails to pay an invoice by the
due date.

Summary
Try and avoid giving credit where possible.
If you have to give credit then make sure that you are not an unsecured creditor:
Take a large enough deposit;
Charge in stage payments;
Engage us to create an impeccable set of Terms and Conditions tailored to your business
that includes an ability for you to charge interest on late payments and debt recovery costs;
Have a strict system for invoicing and follow it;
Only offer credit where you have done your due diligence first; and
Get other types of security in place.

WHAT YOU NEED TO DO
Rise Legal - Business Lawyers

Let’s Talk! A free consultation
with us can help to tackle your
legal issues.

As you can see, there’s quite a few things to think about
to ensure you navigate a credit crunch. This article is
not intended to be definitive legal advice but just a
handy checklist of the types of things you need to be
thinking about.
For more information on this or any commercial legal
matter don't hesitate to contact us.

Book a chat with us here.

Typical Legal Disclaimer!…
Unfortunately, there is never a
‘one size fits all’ formula to apply.
Every situation is unique and it
can be tricky to wrap your head
around some areas of the law. To
ensure you are setting yourself
and your business up for success,
it is always best to consult a legal
professional with expertise in the
field.
If you require any legal assistance
with your business or any other
commercial legal issue, please do
not hesitate to contact us.
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